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STATEMENT OF THE CASE
Nature of the Case
Thomas James Lott Iii appeals from the district court's order summarily
dismissing his amended petition for post-conviction relief. On appeal, Mr. Lott argues
that the district court erred when it summarily dismissed his post conviction action
without giving him sufficient notice of the grounds upon which it dismissed his post
conviction.

Statement of the Facts and Course of Proceedings
In 2011, Thomas James Lott Ill was charged with felony injury to jails.
(R., p.101.)

Pursuant to a plea agreement, Mr. Lott agreed to plead guilty to felony

injury to jail and the State agreed to recommend a suspended unified sentence of three
years, with one year fixed, and that Mr. Lott be placed on probation.

(R., p.101.)

Mr. Lott failed to follow through with his obligations under the plea agreement and the
State revoked it's agreed upon recommendations.

(R., p.101.)

At sentencing, the

district court orally pronounced a unified sentence of five years, with two years fixed and
agreed to retain jurisdiction over Mr. Lott.

(R., p.101.)

However, according to the

district court, Mr. Lott "became violent, lunged at the prosecutor, and began shouting
profanities."

(R., p.101.)

The district court then revised the pronounced sentence,

imposing a unified sentence of five years, with two years fixed, but did not retain
jurisdiction. (R , p.102.)
In March of 2014, Mr. Lott filed a timely Petition for Post Conviction Relief
("Petition").

In his Petition, Mr. Lott alleged that his attorney rendered ineffective

assistance of counsel by allowing him to enter a plea of guilty even though he was still
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intoxicated when he committed the crime. (R, pp.6-7.) In his affidavit. Mr. Lott averred
he did not understand what was happening in his case, his attorney did not visit him
he had already accrued additional charges, his mental health issues have kept him
from understanding his case, and he was not shown all of the discovery in the case
(R, pp.10-14.) The district court appointed counsel to assist Mr. Lott and the State filed

its Answer. (R, pp.28-29, 44-47.)
Mr. Lott then filed an Affidavit of Non-Waiver Post Conviction Ineffective
Assistance of Counsel ("Affidavit/Amended Petition").

(R, pp.49-54.)

Mr. Lott's

Affidavit/Amended Petition was effectively an amended petition for post conviction relief,
wherein it a number of additional grounds for post conviction relief. (See R, pp.49-54.)
Mr. Lott's Affidavit/Amended Petition alleged that:

(1) his attorney failed to address

certain arguments during sentencing and as a result, he received a harsher sentence;
(2) it was the jail's fault that he damaged his holding cell because he should have been
placed in a more secure area; (3) he felt forced to complete the Presentence
Investigation Report ("PSI") and no one would listen to his desire not to complete it; (4)
his attorney failed to call counselors to testify as to his mental health issues; (5) his
attorney failed to ensure his Idaho Criminal Rule 35 ("Rule 35") motion was timely ruled
on in a timely manner; and (6) his attorney failed request a mental health evaluation of
Mr. Lott despite Mr. Lott's expressed desire.

(R, pp.49-54.)

The State filed an

Amended Answer, responding to each of Mr. Lott's new allegations.

(R, pp.65-70.)

Counsel for Mr. Lott filed a Notice of Submission, seeking to incorporate Mr. Lott's
Affidavit/Amended Petition into the record. (R, pp.55-62.)
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The State then filed a Motion for Summary Disposition and Brief in Support of
for Summary Disposition.

(R., pp.72-82.)

The State's summary disposition

motion and supporting brief failed to specifically address each of ML Lott's allegations
and contained a general recitation of the post conviction standards, without any
application of the standards to each individual claim. (See R., pp.72-82.) Counsel for
Mr. Lott filed a Brief in Opposition to Motion for Summary Disposition, specifically
arguing that Mr. Lott has raised issues of material fact as to his claims that his attorney
should have obtained a mental health evaluation and should have offered expert
witness testimony related to Mr. Lott's mental health. (R., pp.92-96.) The State then
filed a one page Response to Petitioner's Brief in Opposition stating, "That issue was
already addressed in the State's Amended Answer to Petition for Post Conviction Relief
in# 4 and# 5 on page 4, and# 9 on page 5." (R., p.97.)
The referenced paragraphs from the State's Amended Answer provided:
4.
As to the next paragraph, which is styled "3.", the Respondent
admits that the defense offered no witnesses at the sentencing hearing.
Respondent further admits that the Court likely took into consideration the
Petitioner's refusal to submit himself to counseling (PSI p. 16) in
determining sentence. Respondent denies that Petitioner notified anyone
that "Mr. Ken Curtis, LSW-I, LPC" was his counselor. To the contrary,
Petitioner reported to the PSI investigator that a "Michele Harris, LCPC;
MED" was his counselor. Id. He further indicated that he had only one
visit remaining with Ms. Harris. PSI - page with Michelle Harris info which
is immediately following the jail notes. The PSI investigator reported that
Ms. Harris denied ever having counseled Petitioner. Id. Additionally,
Petitioner reported to the PSI investigator that he had "no history of mental
health treatment." Id. In the GAIN-I, the Petitioner likewise denied ever
being "diagnosed by a doctor, nurse, or counselor with a mental,
emotional or psychological problem. Thomas stated that he has never
received treatment for a mental, emotional, behavioral, or psychological
problem." PSI, GAIN-I page 4. The Court did, however, have the benefit
of reviewing a significant amount of mental health information in the PSI,
including: the PSI investigator's comments, the Petitioner's comments to
the PSI investigator, a GAIN-I evaluation dated 9/18/2012 performed by
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Butch Shotwell, a psychological evaluation from Dave Sanford, Ph.D.
dated October 12, 1999, and numerous other records which detail
information regarding Petitioner's psychological history.
Respondent
further denies that Mr. Curtis stated an intention to come to the sentencing
hearing and testify, as this allegation is conclusory, and unsupported by
the record.
5.
As to the next paragraph, which is styled "4.", the Respondent
denies this entire paragraph. The PSI shows that counselor Michelle
Harris denied ever having seen Petitioner as a patient. PSI p.16. The
remaining information in the paragraph is all denied as being baseless,
conclusory, possibly fantastical, and unsupported by fact. Additionally, the
Respondent denies that the Petitioner can show how calling a witness at
the sentencing hearing could have changed the resultant sentence.

9.
As to the next paragraph, which is styled "8", the Respondent
denies this allegation. The Respondent adds that Petitioner repeatedly
has denied need for any mental health treatment (see #4, preceding
page).
(R., pp.68-69.)
Following a hearing on the State's motion for summary disposition, the district
court issued its Memorandum Decision and Order.

(R., pp.100-107.)

In its order

dismissing Mr. Lott's post conviction action, the district court noted that Mr. Lott failed to
seek leave from the court to file an amended petition, and while the district court would
consider information contained in Mr. Lott's Affidavit/Amended Petition to the extent it
relates to claims set forth in his original Petition, it held it would "not address any new
claims raised in the subsequent affidavit, as those claims are not properly before the
Court." (R., p.104.) The district court wrote:
The Court notes that in his Affidavit of Non-Waiver Post Conviction
Ineffective Assistance of Counsel filed on May 28, 2014, Petitioner also
alleges that he asked his attorney to request a mental health evaluation
and his attorney failed to do so. However, as noted above, that additional
claim is not properly before the Court and, accordingly, the Court will not
address it.
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(R, pp.104, 106.) The district court then entered a Judgment and Mr. Lott filed a timely
Notice of Appeal. (R, pp.107, 110-113.)
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ISSUE
the district court err when it dismissed Mr. Lott's Amended Petition without sufficient
notice and on grounds not asserted by the State?
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ARGUMENT
The District Court Erred When It Dismissed Mr. Lott's Amended Petition Without
Sufficient Notice And On Grounds Not Asserted By The State

A

Introduction
Following the filing of his initial Petition, Mr. Lott filed his Affidavit of Non-Waiver

Post Conviction Ineffective Assistance of Counsel, raising additional claims for post
conviction relief. The State then filed an Amended Answer addressing the new claims
raised in Mr. Lott's Affidavit/Amended Petition and a Motion for Summary Disposition
and Brief in Support of Motion for Summary Disposition.

The State's motion and

supporting memorandum generally addressed the standards for summary dismissal, but
failed to specifically address any of the post conviction claims raised by Mr. Lott. The
district court then dismissed Mr. Lott's post conviction action on grounds not previously
addressed by the State. For the reasons set forth herein this Court should reverse the
district court's order dismissing the claims raised in Mr. Lott's Affidavit/Amended Petition
on grounds not heretofore addressed by the State or the district court.

B.

The District Court Erred When It Dismissed Mr. Lott's Amended Petition Without
Sufficient Notice And On Grounds Not Asserted By The State
An application for post-conviction relief is civil in nature. Gilpin-Grubb v. State,

138 Idaho 76, 79-80 (2002). An application for post-conviction relief must be verified
with respect to facts within the personal knowledge of the applicant. I.C. § 19-4903.
The application must include affidavits, records, or other evidence supporting its
allegations, or must state why such supporting evidence is not included. Id.
The court may summarily dismiss a petition for post-conviction relief when the
court is satisfied the applicant is not entitled to relief and no purpose would be served by
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further proceedings.

I.C. § 19-4906(b)

In considering summary dismissal in a case

evidentiary facts are not disputed, summary dismissal may be appropriate,
despite the possibility of conflicting inferences, because the court alone will be
responsible for resolving the conflict between the inferences. See State v. Yakovac,
145 Idaho 437, 444 (2008) (addressing case where the State did not file a response to
the petition) (citing Riverside Dev. Co. v. Ritchie, 103 Idaho 515, 519 (1982)
(addressing case with stipulated facts).) However, where the facts are disputed, a court
is required to accept the petitioner's unrebutted factual allegations as true, but need not
accept the petitioner's conclusions. Charboneau v. State, 144 Idaho 900, 903 (2007).
Pursuant to Idaho Code Section 19-4906(b), the district court may dismiss a
post-conviction applicant's petition "if the court provides the applicant with notice of its
intent to do so, the ground or grounds upon which the claim is to be dismissed, and
twenty days for the applicant to respond" Buss v. State, 147 Idaho 514, 517 (Ct. App.
2009). Pursuant to Idaho Code Section 19-4906(c), a district court can also dismiss a
post-conviction petition upon the State's motion for summary judgment. Id. "When a
district court summarily dismisses a post-conviction application relying in part on the
same grounds presented by the state in its motion for summary dismissal, the notice
requirement has been met. Id. However, after "the state files a subsection (c) motion, a
petitioner is still entitled to twenty days to respond, so as to afford an opportunity to
establish a material fact issue." Saykhamchone v. State, 127 Idaho 319, 322 (1995).
Here, Mr. Lott filed an initial Petition and then, after the State filed its Answer, Mr. Lott
filed his Affidavit of Non-Waiver Post Conviction Ineffective Assistance of Counsel,
which was effectively an amended petition for post conviction relief. raising new post
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conviction claims. (R., pp.5-8, 44-47, 49-54.) Post conviction counsel for Mr. Lott then
a Notice of Submission, incorporating Mr. Lott's Affidavit/Amended Petition into his
own filings, as counsel of record. (R., pp.55-62.) The State filed an Amended Answer,
specifically addressing
(R., pp.65-70.)

claims

raised

in

Mr.

Lott's

Affidavit/Amended

Petition.

The State next filed a Response to Petitioner's Brief in Opposition,

wherein it again attempted to address claims raised in Mr. Lott's Affidavit/Amended
Petition.

(R., p.97.) Thus, the claims raised in Mr. Lott's Affidavit/Amended Petition

were tried by consent of the parties and properly before the district court. See Idaho
Rule of Civil Procedure 15(b); Monahan v. State, 145 Idaho 872, 875 (Ct. App. 2008).
But, the district court dismissed the claims raised in Mr. Lott's Affidavit/Amended
Petition on the ground that Mr. Lott's counsel did not seek leave from the district court to
file an amended petition for post conviction relief, which are freely granted. (R., pp.104106.)
Mr. Lott did not have notice from the State or the district court that his claims
were subject to summary dismissal on that basis. As discussed above, a district court
may grant a party's motion for summary dismissal where "there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law." I.C. § 194906(c). But "[a]fter the state files a subsection (c) motion, a petitioner is still entitled to
twenty days to respond, so as to afford an opportunity to establish a material fact issue."
Saykhamchone v. State, 127 Idaho 319, 322 (1995).

"Where the state has filed a

motion for summary disposition, but the court dismisses the application on grounds
different from those asserted in the state's motion, it does so on its own initiative and
the court must provide twenty days notice."
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Id.; see I.C. § 19-4906(b) (requiring a

district court to provide its reasons for its intention to dismiss a post-conviction
application when giving notice of its intent to dismiss).

If the district court does not

provide twenty days notice under those circumstances, then "the district court's order of
dismissal must be vacated." See Martinez v. State, 126 Idaho 813, 818 (Ct App. 1995);

cf. Workman v. State, 144 Idaho 518, 524 (2007) ("The district court's reasoning for
dismissal of Workman's petition is not so different in kind as to transform its decision
into a sua sponte dismissal and, therefore, the district court was not required to give 20
days notice of its intent to dismiss."); Baruth v. Gardner, 110 Idaho 156, 159 (Ct App.
1986) ("Because the court disposed of the petition on grounds set forth in the state's
motion, we hold that the motion provided sufficient notice to Baruth and that no
additional notice was required to be given by the court.").
Accordingly, for the reasons set forth herein, this Court should reverse the district
court's order dismissing the claims raised in Mr. Lott's Affidavit/Amended Petition on
grounds not heretofore addressed by the State or district court.

CONCLUSION
Mr. Lott respectfully requests that this Court vacate this district court's order
summarily dismissing his post conviction action and remand for further proceedings.
DATED this 6th day of October, 2015.

ERIC D. FREDERICKSEN
Deputy State Appellate Public Defender
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